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MICHIGAN LAW REVIEW 



such added weight. In this case the court renders its decision without 
regard to the existence and consequent increased weight of the retaining 
wall. By the weight of authority, both in England and in this country, it is 
settled that if the land would have fallen away, even without the added load, 
as a result of the acts of the adjoining owner, the injured party may recover, 
not only for damage to the land but to the erection upon the land as well. 
Stearns v. City of Richmond, 88 Va. 992, 29 Am. St. Rep. 758 ; Parke v. City 
of Seattle, 5 Wash. 1, 34 Am. St. Rep. 839 ; Wilms v. Jess, 94 111. 464, 34 Am. 
Rep. 242. However, some eminent authorities have taken the view that 
even though the land would have fallen without the additional weight, there 
can be no recovery for injury to anything but the land. Thurston v. Han- 
cock, 12 Mass. 226; Gilmore v. Driscoll, 122 Mass. 199; Shults v. Byers, S3 
N. J. Law, 442; Gildersleeve v. Hammond, 109 Mich. 431. The case at bar 
is, perhaps, distinguishable from the ordinary case in that the facts give rise 
to a strong inference of an implied grant of an easement of lateral support. 
But even if such inference could not be drawn, the decision might well, it 
appears, have been based upon the culpability of the lessor who devised the 
land for a purpose the necessary result of which was a nuisance. 

Information — Election Between Counts. — In the prosecution of the 
defendant for converting a draft to his own use, the fourth count of the 
information charged defendant with embezzlement of $250 in money and 
the fifth count charged him with embezzlement of the draft, under a statute 
making that offense larceny. Upon a trial defendant was convicted under 
the fourth count. A new trial being ordered, both counts were submitted 
to the jury and defendant was convicted under the fifth count. Held, that 
the two counts stated the same offense and that a verdict of "guilty" upon 
one of the counts and of "not guilty" upon the others, is followed by the 
same consequences as a verdict of guilty upon all the counts, and when, in 
either case, a verdict is set aside and a new trial granted on defendant's 
motion, the case is opened for retrial upon all the counts, and that this con- 
viction should be sustained. People v. Peck (1907), — Mich. — , no N. W. 
Rep. 495. 

Mr. Justice Blair, in giving the opinion of the court, says, "The weight 
of authority, perhaps, supports Justice Hooker's opinion (dissenting opinion) 
in this case, if our determination of the offense charged is limited to the 
face of the information." But holds that the court, in determining whether 
such counts charge the same offense, was not limited to the face of the 
information but was entitled to interpret it in the light of the evidence intro- 
duced when the question was presented. People v. McKinney, 10 Mich. 54; 
Van Sickle v. People, 29 Mich. 61. That on a new trial granted on defend- 
ant's appeal he must take the burden with the benefit, and go back for new 
trial upon the whole case, see Trono v. United States, 199 U. S. 521, 26 Sup. 
Ct. Rep. 121, 50 L,. Ed. 292. This case is not similar to cases where the 
respondent is charged with a principal offense and convicted of a lesser 
offense included in it, or where he is charged with distinct offenses in sep- 
arate counts. Leslie v. State, 18 Ohio St. 391 ; People v. Tubbs, 1 10 N. W. 



RECENT IMPORTANT DECISIONS 



591 



Rep. 132. The weight of authority, however, seems to sustain Justice 
Hooker's position viz., that a conviction upon one count is an acquittal upon 
the others. For cases directly in point see Dealy v. United States, 152 U. S. 
539, 14 Sup. Co. Rep. 680, 38 L. Ed. 545 ; Sylvester v. United States, 170 U. S. 
266, 267, 18 Sup. Ct. Rep. 580, 42 L. Ed. 1029; In Re Franklin, 77 Mich. 615, 
43 N. W. 997; Tiffany, Crim. Law, 478 et. seq. See also Cooley's Const. 
Lim. 470. 

Injunction— Ejectment— Jurisdiction— T and A, husband and wife, 
owned forty acres of land as tenants by the entireties. T conveyed the land 
to complainant, and his wife did not sign the deed. She was divorced, and 
T afterwards died, thus vesting title in his divorced wife, the defendant, 
by survivorship. Complainant assumed and paid a mortgage on the said 
premises, T and wife being personally liable for its payment; and went into 
possession. Fifteen years later the wife (defendant here) brought eject- 
ment against complainant, and recovered. She elected to abandon the land 
and take judgment for its value. During the pendency of the ejectment 
suit, complainant filed a bill to have the said mortgage declared an equit- 
able lien in his favor against the land, and after the judgment, in the eject- 
ment suit, he filed a petition for a preliminary injunction to restrain the 
sale of the land, until the suit in equity could be heard: this injunction was 
granted. On the hearing, the trial court declared the mortgage to be an 
equitable lien on the land and enjoined the defendant from enforcing the 
ejectment judgment, except as to the difference between the unimproved 
value of the land and the present value of the mortgage. Held, (1) that 
there was no adequate remedy at law, and (2) that the election of the 
defendant (plaintiff in the ejectment suit) to take the value of the judgment 
instead of the land, did not oust the jurisdiction of equity, but that the 
court might give such relief as needed under the general prayer. Taylor 
v. Roniger (1907), — Mich. — , no N. W. Rep. 503. 

The defendant maintained that equity had no jurisdiction in this case 
because the complainant had notice of the condition of the title when he 
purchased, and that his remedy was by review of the ejectment judgment. 
The Supreme Court rightly maintained, however, that since no question 
of the equitable mortgage could be raised on the trial of the ejectment suit, 
no relief could be obtained by review, and that equity is the only forum 
with jurisdiction to try those questions. See Pom. Eq- Jur. (3 Ed.), Vol. I, 
§ 319, and Vol. IV, § 1360, and cases cited. It is well established law "That 
wherever the court of equity has jurisdiction to grant the remedy of 
injunction for some special purpose, even though the injunction covers only 
a portion of the controversy, it may go on and decide all the issues and 
make a final decree granting full release." Pom. Eq. Jur. (3rd Ed.), Vol. 
I, I23S; Cornelius v. Morrow (1874), 59 Tenn. (12 Heisk) 630; Mays v. 
Taylor, (1849), 7 Ga. 238; People v. Chicago, 53 111. 424; contra: Fuer v. 
Davis (1903), 52 W. Va. 1. It would seem that under this doctrine the court 
in the principal case was right in deciding that since equity had obtained 
jurisdiction in the matter of the injunction, it could try all the issues in the 



